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Re: Saint Mary's Contract

Dear Mr. Haycock, Mr. Belcourt and Members of the Public Employees Benefits Program:

I am an attorney for Prime Healthcare Inc., Saint Mary's Medical Group, Inc., Saint
Mary's Urgent Carc,LLC and Saint Mary's Regional Medical Center (collectively "Saint
Mary's"). Saint Mary's has referred to me for appropriate action the Public Employees' Benefits
Program's ("PEBP") proposal for action at its April 20,2018 meeting "Halting/Discontinuing
the pilot program, cancelling the contract with Saint Mary's andwithdrawing the requestþr the
contract to be included for consideration by the Nevada Board of Examiners " (Agenda Item 6).

This agenda item violates the Open Meeting Law and may not be considered at the
meeting. NRS 241.03a(1)(a)(1) requires that a public body "shall not consider atameeting
whether to take administrative action against a person...unless the public body has given written
notice to that person of the time and place of the meeting." That notice must be oopersonal notice"
(hand served) given at least 5 working days before the meeting, or by certified mail at least 21

working days before the meeting. NRS 241,034(l)(b). Saint Mary's is a person as defined by the
statute: "Person includes essentially anything legally capable of holding an interest in property or
legally capable of receiving a permit or license." Open Meeting Law Manual, p. 56.
"Administrative action against a person includes "amafrer being acted upon that is uniquely
personal to the individual or entity." 1d. Saint Mary's was not provided with the required notice
under the statute.
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The statute further requires that apublic body must receive proof of service of the
required written notice before the public body may consider such matter. NRS 241.034(1)(b).
The notice required by this section is in additionto the notice of the meeting otherwise required
by NRS 24I.036. Any action taken at a meeting in violation of the Open Meeting Law not only
exposes individual members to personal liability for fines and penalties under NRS 241.040, but
renders any action taken at the meeting void and unenforceable. Id. Any violation of the chapter
by a member with knowledge of such violation subjects such person to criminal misdemeanor
liability. NRS 241.040. The proposed action Halting/Discontinuing and cancelling Saint Mary's
contract is an administrative action against Saint Mary's and may not be considered. In the
alternative, however, the Board may proceed with its previous action to submit the contract to
the Board of Examiners, which was previously properly noticed and acted on.

In addition, the proposed action is to "halt/discontinue the program, cancelling the
contract with Saint Mary's, qnd withdrawing the request" for Board of Examiners approval.
While the contract is subject to board of examiners approval, PEBP cannot unilaterally decide to
cancel this contract without exposing PEBP to liability for breach of the covenant of good faith
and fair dealing. It is no defense to such claim that a contract has not been finally executed by the
Board of Examiners, as the law recognizes that contracting parties, and even prospective
contracting parties, owe each other a duty of good faith and fair dealing after negotiations have
progressed to a point where the parties are justifiably entitled to rely on the other party to
complete and perform whatever remaining items or obligations may be required to finalize the
contract, See, þr example, Cquff Lippman & Co. v. Apogee Finance Group,807 F.Supp. 1007
(S.D.N.Y. 1992): ooApogee cannot escape its obligations under the contract merely by failing to
take whatever steps are necessary to obtain KLM supervisory Board approval, nor could it avoid
its contractual duty to negotiate in good faith to ftnalize the document simply because KLM's
Supervisory Board had not yet approved the transaction. Apogee had a goodfaith duty to attempt
to obtain to obtain KLM's approval of the contract. However, Apogee did not make a goodfaith
effort to obtain KLM's approval of the contracL Where the occurrence of events leading to the
perþrmance of a condition precedent is under the control of the defendant, the defendant cannot
rely on the non-occurrence of the condition to defeat contractual obligations. " That is exactly
what PEBP is proposing to do here.

See also Teachers Insurance and Annuity Association of America v. Tribune Company,
670 F.Supp. 491 (S.D.N.Y. 1987), where the court held that parties to a prospective contract
have reached a point of mutual commitment to a contract on agreed upon terms, duties of good
faith and fair dealing require the parties to exercise a good faith effort to ftnalize an agreement

on the agreed upon framework, and such obligation "bars a partyfrom renouncing the deal,

abandoning the negotiations, or insisting on conditions that do not conform to the preliminary
agreement. " See olso, Burton and Andersen, Contractual Good Faith, p.2333 (Little Brown
1998): "The failure of negotiations to produce a final agreement may result in liability under a
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number of circumstances. For example promissory estoppel may provide a basis for liability
arising from failed negotiations. If one person makes a promise on which the other reasonably
relies, a remedy for failure to keep the promise may also be available." Id.

The PEBP board previously approved this contract with Saint Mary's and then
subsequently affirmed it. After approval, PEBP had an affirmative obligation to take whatever
reasonable steps were necessary to bring it to fruition, and also had an obligation to refrain from
taking any actions to undermine the contract, and interfere with or frustrate the rights and
benefïts that Saint Mary's reasonably and justifiably expected under the contract and obtain
Board of Examiner's approval. Saint Mary's reasonably and justifiably expected that PEBP
would move forward with the contract, as PEBP implicitly promised to do when it approved the
contract.

The reasons publicly advanced by PEBP for reneging on its obligations underscore the
bad faith nature of the proposed action. When the pilot program and contract with Saint Mary's
was approved, the Board concluded that the contract aligned with PEBP's strategic plan to (1)
increase access to care and open up primary care providers and the highest rated quality hospital
for services in Northern Nevada, (2) improve member experience by allowing members to utilize
high quality services excluded from their healthcare under the current regime (i.e., Saint Mary's
Hospital which is the highest rate hospital for quality of care in Northern Nevada), and (3)
reduce costs to the program with competitively negotiated Medicare-Plus reimbursement for all
associated services which will lower costs.

In approving this contract PEBP was also advised by the Attorney General that "after
thorough research and analysis by PEBP and PEBP's Attorney General, the following is
confirmed: PEBP's Deputy Attorney General has advised that the contract with St. Mary's
would not violate the provider network contract PEBP has with Hometown Health. " Søe PEBP
memo March 22,2018.

The most recent report issued by PEBP discloses that instead of honoring its obligations
of good faith and fair dealing to Saint Mary's as outlined above to finalize the contract with Saint
Mary's with the State Board of Examiners, PEBP instead "spent the last three weeks

negotíatÍng wíth Hometown Health to develop solutions thøt protects theír network offeríng
sìmultaneously protecting the pløn and PEBP's members,'PEBP April20, 2018, Agenda
Item, p. 4. This is bad faith and suggests that PEBP used Saint Mary's as a mere "stalking horse"

to negotiate new rates with Hometown Health ("HTH"). Those negotiations resulted in an offer
from HTH that promises not to increase rates in 2019, and reduce expected rate increases for
calendar years2020 and202I. The proposal does absolutely nothing, however, to achieve the 3

specific goals and objectives the Board sought to secure from Saint Mary's when it approved the

contract: (1) increase access to care and open up primary care providers to include the highest

rated quality hospital for services in Northern Nevada, (2) improve member experience by
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allowing members to utilize high quality services that are excluded from services under the
current regime (i.e., Saint Mary's), and (3) reduce costs with competitively negotiated Medicare-
Plus reimbursement or associated services. The new proposal offered by HTH does not offer
effective Medicare-Plus cost controls, but rather reduced increases in costs off Renown's
oosticker price," which only Renown controls, and controls oounilaterally." In point of fact,
PEBP's proposed action actually contravenes and repudiates each and every of the public policy
reasons PEBP initially advanced in support of the contract with Saint Mary's, and undermines
the State's strategic plan as articulated by PEBP when it approved the contract. The proposed

action perpetuates reduced access for members, reduces membership experience with high
quality care, and reaffirms the regime whereby HTFVRenown unilaterally control the "sticker
price," rather than protecting the state from HTH/Renown's pricing and market po\¡/er, through a

Medicare-Plus cost regime.

The secondary reasons for repudiating the contracts and PEBP's obligations of good faith
and fair dealing that are offered up for public consumptiortare "new concerns over risks raised
in regards to the exclusivity topic within the current PPO network." See April20,20I8 memo, p.

5. These are the very same risks that the Attorney General addressed in its March22,2018
memo, which affirmed after "thorough research and analysis " (which presumably included a

review and analysis of the subject contract) that the contract with Saint Mary's would not violate
the provider network contract PEBP has with Hometown Health."

It is readily apparent that PEBP's proposed actions reneging on the contract and

repudiating its obligations of good faith and fair dealing to Saint Mary's are intended to further
HTH/ Renown's objective to consolidate and monopolize health care in Northern Nevada. It is
readily apparent that HTH/Renown seeks to secure its monopoly power by threatening to sue

PEBP if it enters into a contract with Saint Mary's, and in an effort to exclude competition for
PEBP's members based on cost and quality of service, HTH/Renown have offered PEBP a token
promise to "hold downfuture cost increases, " but only in consideration for excluding
competition for its members.

This was precisely the tactic employed by HTH/Renown to suppress competition in
persuading the Washoe County School District ("'WCSD") and the Nevada Heath Partners

Coalition, to exclude Saint Mary's as an option to its plan participants. In these instances,

Renown indicated that it could not hold its prices absent ooexclusivity" and promised no future or
limited cost increases over the term of the contract, as it is now promising PEBP. The same

argument was made to the City of Reno which rejected exclusivity on public policy as well as

economic grounds. The respective experiences of V/CSD and the City of Reno, demonstrate

what should be obvious, which is that monopoly power and exclusivity automatically confer

market power on the monopolist, which inevitably results in price increases, and especially for
services that have a relatively inelastic demand curve such as health care. Contrary to its

reasonable expectations created by Renown's exclusivity arguments, WCSD has experienced a
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l7%oincrease in health costs since the inception of its contract. While the precise numbers for

City of Reno are unknown at present, publicly available information suggests that is has been

ablô to much better control its health costs through competition to a3%o increase over the term of
the contract.

Apart from the economics, the public policy of the state and all capitalistic societies is to

foster and e.r.o.rage competition, and not participate in efforts to suppress it. Nor should the

state allow itself to be used as a tool to suppress competition based on threats of litigation,

especially when such threats are made for purposes that may themselves violate the state's public

policy under Chapter 598 of the Nevada Revised Statute, which is to make tying anangements

unlawful as well as all attemptsto "monopolize trade or commerce in this state, including

without limitation, attempting to monopolize or otherwise combining or conspiring to

monopolize trqde or commerce in this state." NRS 5984(1X3). By acquiescing to a demand to

avoid allowing competitors to compete for PEBP members on the basis of cost and quality of
service, and by threatening to increase prices and file a lawsuit, PEBP has not only violated Saint

Mary's rights, but the public policy of the state and in a manner that very likely violates state law

with respect to unfair trade practices. PEBP should reject such heavy handed monopolist threats

and practices, and allow competition to determine the winners and losers for its members.

Very truly yours,

William E. Peterson
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